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Regulatory Takings:Take Two
On Tuesday this week the Judiciary Committee voted 7-6 to direct the
preparation of a bill that will create a
regulatory takings compensation system.
This system will allow landowners who
feel that state environmental laws and
regulations have reduced the value of
their property over a certain percentage
of its pre-regulatory value to sue the
state for either financial compensation
to cover the lost value or a special right
to ignore the regulation.
The version of the proposal being
advanced by a slight majority of the
Committee differs from the original
regulatory takings compensation bill
submitted last year (LD 1477, An Act
to Protect Owners of Real Property).
For your information, the chart in the
sidebar to this article examines some
of the key elements of a regulatory takings compensation system and indentifies what LD 1477 originally proposed
versus what is now being advanced as a
result of the Judiciary Committee’s vote.
Information describing the process that
led to the amended proposal is found
in the December edition of the Maine
Townsman.
For the purposes of this article, the
most salient points are that the legislation will create a regulatory takings
compensation system for new state
laws and regulations only. For the time
being, at least, ordinances adopted by
municipalities pursuant to municipal
home rule authority will not be subject
to regulatory takings claims.
The legislators supporting the creation of this regulatory takings compensation system seem to believe that
exempting home rule-based municipal
ordinances from a compensation system,
along with applying the compensation
only to newly enacted state environmen-

tal laws and regulations, would silence
municipal concerns about the proposal.
That is not the case and this article attempts to explain why.
LPC’s take. At MMA’s Legislative
Policy Committee’s meeting on January
19, the 70-member board of municipal
leaders voted to oppose the regulatory
takings compensation program even as it
is now being advanced by this Judiciary
Committee vote. As a result, and notwithstanding the municipal exemption to be
provided in this legislation, MMA will
provide testimony at the public hearing

in opposition to the bill. The municipal
concerns will include:
A legislature should not need to
handcuff itself. Municipal officials have
a deeper faith in the legislative process
than is shared by the proponents of the
regulatory takings compensation system.
There is no one that hasn’t been
frustrated or made incredulous or even
angered at times by decisions made by
the Legislature in Augusta or their local
town meetings or town or city council
actions at home. When people are em(continued on page 2)

TANF Lifetime Limits – The Buck
Stops Here
3,023 Families May Be Ineligible Come May
A provision was included as part of
the 2012-2013 biennial state General
Fund budget enacted by the Legislature
last year establishing a 5-year lifetime
limit within which families may receive
benefits from the state-federal Temporary
Assistance for Needy Families (TANF)
program. As a result, on Tuesday this
week over 3,000 Maine families received
notice that they had or would soon be
triggering the 60-month lifetime limit
and could, as of May of this year, be no
longer eligible to receive TANF.
Although 3,000 families could permanently become ineligible for this state and
federally funded aid, public discussion
of this significant event has been very
minimal thus far. At this point, we do
not know how broadly the Department
of Health and Human Services (DHHS)
has published this information, but there
has been some heads-up communication
between DHHS and some municipal
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General Assistance (GA) administrators.
In that communication, GA administrators were informed that the notices had
been sent to 3,023 families, that TANF
benefits would continue to be paid to the
notified families until May 2012, and
that unless otherwise qualifying for an
exception from the limit, TANF benefits
to the notified families would cease to be
provided after May.
The information provided to the
GA administrators also broke down the
number of impacted families by DHHS
regional district. According to the list,
the Lewiston, Portland and Rockland
districts are the hardest hit, as 49% of
the impacted families are located in
those three districts. Reproduced in the
table below is the Department’s regional
district information.
Although notice of the mailing was
provided to some municipal officials,
(continued on page 6)

Regulatory (cont’d)
powered to make laws and rules that
by their very nature attempt to strike
a balance between the interests of the
larger community and the interests of the
individual, that type of anger, frustration
or incredulity is bound to occur and is
legitimately expressed. The question is
whether you should attempt to handcuff
the legislature – state or local – in an
attempt to keep it from taking actions
with which you disagree or, in the
alternative, engage in the legislative
process to more directly correct your
legislature’s previous misdirection. Municipal officials would argue the latter.
The place for handcuffing a legislature
is the State Constitution (for the State
Legislature) or the municipal charter
(for the local legislative bodies). In that
way, the handcuffs are designed and their
application is approved by the voters at
the ballot box.
Case in point. A centerpiece of
concern in recent years was the enactment of law and regulation that created
a 250 foot no-build buffer zone around
certain shorebird and waterfowl wading wetlands. These special wetlands
were identified and mapped, and over a
period of several years incorporated by
state mandate into the municipal zoning
ordinances around the state as “resource
protection” areas. Those actions were
seen by some of the affected landowners as significantly reducing the actual
or potential value of their property, or
at least reducing potential optional uses
of their land. The governmental actions
angered them. The current Legislature
heard those complaints loud and clear,
and as reported in last week’s Legisla-
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tive Bulletin, those restrictions are in
the process of being lifted. From anyone’s point of view, legislatures of all
stripes make mistakes in all directions.
Municipal officials get as frustrated
by legislative actions as anyone else.
They do not believe, however, that such
legitimate frustration should translate
into weakening the scope of legislative decision-making authority. The
legislative process is made healthy by its
strength to correct its past actions rather
than its weakness to act in the first place.
There is a general municipal belief
that the adoption of a regulatory takings compensation system will have
the effect of paralyzing the enactment
of valuable and protective land use
regulation. The version of the regulatory
takings compensation system now being
considered is much weaker in impact
than the version originally submitted
to the Legislature last year. The original
version covered all forms of regulation,
state and local, and would be applied
immediately, with respect to land use
regulations already in place. This goingforward version starts the clock at zero.
Therefore, an appropriate way to
think about the impact of the current
proposal is to envision Maine 30 or 40
years from now assuming this regulatory
takings compensation system is enacted
and remains in place. In the alternative,
think about how Maine might look today
if the regulatory compensation system
had been put in place 30 or 40 years ago.
There can be little argument that with
this regulatory takings system in place,
it would become extremely difficult for
the Legislature to enact any significant
environmental legislation. That limitation in new environmental law is given as
a positive talking point straightforwardly
expressed by the bill’s proponents. In the
process of considering any significant
legislation affecting land use activities
of any kind, an analysis of the potential
costs to the state for both litigating and
potentially paying takings claims would
have to be performed, money would have
to be appropriated to cover all potential
costs any significant environmental
legislation might precipitate, the bill
would be encumbered by a fiscal note,
and the legislation would undoubtedly
not be enacted.
If we flash back to 1972 and as-
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sume this law was in place prior to the
enactment of the shoreland zoning act,
it is very safe to further assume that the
shoreland zoning act would never have
been enacted.
Municipal officials have struggled
with the implementation of the shoreland
zoning act as have many of the affected
landowners. It was, in itself, a big state
mandate. Ordinances needed to be adopted, code enforcement officers needed
to hired and trained, planning boards and
boards of appeals needed to be created in
every town of the state, and the details
and complexities of shoreland zoning
management continue to this day. As
mentioned above, the waterfowl wading habitat protection elements of the
shoreland zoning law (prior to their being
corrected) triggered much of the concern
about regulatory takings in recent years.
With all of that being said, municipal
officials are of the general belief that the
shoreland zoning law has effectively protected the water quality of Maine’s lakes,
ponds and waterbodies and significantly
enhanced property values around those
waterbodies compared to what would
have been the case had the shoreland
zoning act never been enacted.
Legislative activity is all about
balancing interests. The way in which
this regulatory takings compensation
legislation would effectively prevent the
enactment of environmental and land use
regulation at the state level would move
the fulcrum way over to the “no action”
end of the balance beam.
The municipalities are deeply intertwined with state-level environmental
regulations and will necessarily be
entangled in the litigation to determine
if any actual “takings” (as that term
would be redefined) occurred. On the
less philosophical/historical and more
pragmatic front, the regulatory takings
compensation legislation suggests that
there is some bright line between “statelevel” legislation that can potentially
impact property values and “local level,
home rule-based” land use regulation.
There is no doubt that the proponents of
this legislation are genuinely interested
in keeping the impacts of municipal
land use regulation out of the regulatory
compensation system, at least for now.
The problem doesn’t lie with that genu(continued on page 3)

ine interest; the problem is that in real
life, such a bright line between local and
state land use regulation doesn’t exist.
Shoreland zoning, again, provides a
perfect example; as does the system of
“delegation” whereby some municipalities directly administer the state’s Site
Location of Development Act regulations; as does any number of decisions
made on the local level regarding the
placement of buildings or creation of
subdivision lots in state-identified deer
wintering yards; as does the implementation of the state’s junkyard laws through
local ordinance.
Because municipalities directly
administer land use regulation throughout the organized areas of Maine, they
administer state-directed land use regulation (e.g., the minimum versions of
the various laws listed above) which
becomes seamlessly incorporated into
the body of the municipality’s own,
home-rule based land use regulation. It
could only be after a very careful reading of any typical municipality’s land
use ordinance that the “state mandated”
regulation could be completely parsedout and separated from the voluntarily
adopted local regulation.
Assuming again that the law as
proposed had been enacted 40 years
ago, hardly a takings claim could be
envisioned that would not involve a complicated determination of what was state
mandated and what was required purely
as a result of municipal home rule-based
regulation. The shoreland zoning act, for
example, develops the category of “resource protection” and creates guidelines
for that category, but the town meetings
are given the authority to actually effect
the zoning decisions. If a town chooses
to put a certain hot, shallow pond into
resource protection, would that decision
be in or out of the takings compensation
system? Without litigation, how is that
going to be determined? If a city planning
board makes a Site Law decision under
its ordinance which has been deemed
effective enough by the Department of
Environmental Protection such that the
city rather than the state conducts Site
Location permitting, is the city the actor or is the state with respect to takings
compensation claims? The intertwining
of state and local land use regulation
makes this list of questions a long one.

The municipal exemption can only
be viewed as temporary. Generally
speaking, the municipal focus in the area
of land use regulation is to encourage
coherent neighborhood organization,
the segregation of land use incompatibilities, and the general protection of
property values. The state’s focus is on
environmental protection. In the act of
attempting to balance community and
individual interests with respect to both
of these endeavors, the legislative/regulatory process will frustrate and anger
some landowners who believe the use of
their property has been limited in ways
that are financially disadvantageous. For
reasons that were not clearly articulated,
municipal land use regulation (except for
that type of regulation as mandated by
the state) has been made exempt from
the regulatory takings compensation
system. Many local officials believe the
municipal exemption is being advanced
for reasons of political expediency and
is merely temporary.
The Lincoln Spot-Point Resolution: Real-life examples of bona-fide
“takings” have not been presented for
a due-diligence review. The several
meetings that were held in the fall of
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2011 to rewrite the original bill and create the revised version did not include
an important element, at least from the
municipal perspective. To make a case
for a legislative remedy, a handful of
real-life examples of these circumstances
of “regulatory takings” should have
been put on display in such a way that
an objective, third-party review would
similarly conclude that the property value
had been seriously diminished by the
implementation of land use regulation.
Anecdotal examples were given without
the opportunity to independently verify
all the facts. Although it is clear that some
people are genuinely convinced that the
government, at some level, has stripped
their property of its full potential value,
several clean and obvious examples
should be made available for verification
before a regulatory takings compensation
law is put into motion.
What’s your take? As details become available regarding the bill and
the scheduling of the public hearing,
this information will be passed along to
member municipalities. In the meantime,
if there are other concerns regarding these
recommendations, please email them to
Greg Connors at gconnors@memun.org.

Unearthing the Discontinued Roads Debate
On Wednesday this week, the State
and Local Government Committee voted
to support an amended version of LD
1596, An Act to Amend the Laws Governing Discontinued Town Ways, by a
margin of 8 to 1.
As provided in Title 23, section
3026, a municipality may discontinue
maintenance of a town way, subject to the
approval of the municipal officers and the
local legislative body (i.e., council or town
meeting). Since September 3, 1965, all
discontinued roads have retained a public
easement unless expressly extinguished
in the discontinuance order. Prior to September 3, 1965, the public easement was
extinguished unless expressly retained
through the order. The change in policy
regarding the retention of the easement
was the result of pressure in the courts to
address situations where properties not
otherwise accessible by the discontinued
road would become landlocked, leaving
the owner no access to the property.
The change in the law retains the public
easement, at least by default, thereby
protecting access to potentially land
locked properties.
The process appears to be relatively
black and white; that is, the public way
is either discontinued with or without a
public easement, and if there is a public
easement, the general public’s right to
use the easement for purposes of access
and egress is generally unrestricted. Some
legal experts believe that the municipal
officers retain the authority to place certain traffic-management restrictions on
the easement, although that authority is
not crystal clear.
The purpose of LD 1596, as sponsored by Senator Tom Saviello (Franklin
Cty.), is to clearly establish in statute that
through the road discontinuance process,
the local legislative body has the authority
to place restrictions on public easements
at the time they are created. For example,
the discontinuation order could restrict
motorized access or limit public access
to defined months of the year or hours
of the day.
At the January 18 public hearing on
LD 1596, the Committee heard two hours
worth of testimony. Support for a complete restructuring of both the road dis-

continuance and abandonment laws was
pitched by property owners who believe
that they have been adversely impacted
and unjustly treated by the state’s road
discontinuance and abandonment laws.
Others, including outdoor enthusiasts,
raised concerns that amendments to
the existing processes could negatively
impact the general public’s access to
important natural resources.
Understandably flummoxed to some
degree by the complexity of the law,
moved by the concerns raised and plights
endured by property owners abutting
discontinued and abandoned roads, and
committed to ensuring general public
access to the state’s natural resources,
a majority of the Committee voted to

support an amended version of LD 1596.
As amended, the bill is converted
into a resolve directing the Department
of Conservation (DOC) to oversee and
convene a nine member working group
to review and study the policies relating
to discontinued and abandoned roads.
In addition to the DOC, the stakeholder
group will include the Department of
Transportation and members representing
municipalities, small woodlot owners,
forest products industry, snowmobilers, as well as property owners abutting
discontinued or abandoned roads. The
stakeholder group is further directed to
report findings and recommendations to
the State and Local Government Committee no later than January 15, 2013.

Attaching Municipal Revenue to
Pay Off School Obligations
You’ve heard of robbing Peter to pay
Paul. How about attaching Peter’s income
to pay off Paul’s debt to Penelope?
That is the question posed to the Legislature’s Education Committee during
the public hearing for LD 1762, An Act
To Amend and Clarify the Public Charter
School Law, which was held on Monday
this week.
LD 1762 is a bill written by the Department of Education to further clarify
and generally fix-up the law enacted last
year allowing for the creation of public
charter schools in Maine. 99% of the LD
1762 is not directly related to the operations of municipal government.
There is one line in the bill, however,
that allows the State Treasurer to attach
a town or city’s finances to pay a debt
incurred by the municipality’s school
district.
The core structure of the charter
school law is that “the money follows the
student.” What this means is that once a
public charter school is established and
students apply for admission and become
enrolled, the state and local funding that
would otherwise be put up for that student at the regular public school would
be provided to the charter school by the
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student’s regular school system. The
school’s specific exposure to that assessment would be the per-pupil amount
according to the Essential Programs and
Services (EPS) school funding model for
the “sending” school.
Current law makes sure the charter
school will receive these funds even if the
student’s school system fails to transfer
the per-pupil state and local resources. The
mechanism of enforcement is to authorize
the State Treasurer to attach the school
subsidy funds (General Purpose Aid for
Local Schools) that would otherwise be
distributed to the regular school system
and send them, instead, to the charter
school.
The Department of Education apparently doesn’t believe that the attachment
authority in current law is sufficient.
Among all the other clarifications and
modifications to the charter school law,
LD 1762 authorizes the State Treasurer
to attach municipal revenues, such as
municipal revenue sharing or General
Assistance reimbursement, in order to
satisfy the debts to charter schools that
may be created when the school systems
fail to pay their bills.
(continued on page 6)

LEGISLATIVE HEARINGS
Note: You should check your newspapers for Legal Notices as
there may be changes in the hearing schedule. Work Session and
Hearing schedules by Committee are available at the Legislative
Information page at http://www.mainelegislature.org/legis/bills/
phwksched_ps.asp?PID=1456.

Transportation
Room 126, State House, 1:00 p.m.
Tel: 287-4148
LD 1753 – An Act To Improve Transportation in the State.

Wednesday, February 1

Monday, January 30

Veterans & Legal Affairs
Room 437, State House, 10:00 a.m.
Tel: 287-1310

Criminal Justice & Public Safety
Rm. 436, State House, 11:00 a.m.
Tel: 287-1122
LD 1728 – An Act To Strengthen the Integrity of Nonresident Concealed
Handgun Permits.
Education & Cultural Affairs
Room 202, Cross State Office Building, 10:00 a.m.
Tel: 287-3125
LD 1668 – An Act To Improve the Regional School Unit Budget
Approval and Validation Process.

LD 1643 – An Act To Enhance a Community’s Ability To Establish or
Update Its Veterans Honor Roll.

Thursday, February 2
Judiciary
Room 438, State House, 1:00 p.m.
Tel: 287-1327

LD 1696 – An Act To Modify the Alternative Organizational Structure
Budget Approval Process.

LD 1669 – An Act To Clarify the Process for Removing a Person from
a Dormitory Operated by a Nonprofit Organization and the Municipal
Regulation of Such Facilities.

LD 1783 – Resolve, Regarding Legislative Review of Chapter 140:
Public Charter Schools, a Major Substantive Rule of the Department
of Education.

Marine Resources
Room 214, Cross State Office Building, 1:00 p.m.
Tel: 287-1337

Tuesday, January 31

LD 1721 – An Act To Improve the Method of Classifying Shellfish
Harvesting Areas and Providing Notification of Changes.

Agriculture, Conservation & Forestry
Room 206, Cross State Office Building, 1:00 p.m.
Tel: 287-1312

Taxation
Room 127, State House, 1:00 p.m.
Tel: 287-1552

LD 1741 – An Act To Streamline the Paperwork Requirements of the
State’s Forest Practices Laws.

LD 1699 – An Act To Create Excise Tax Equity and consistency for Buses.

Education & Cultural Affairs
Room 202, Cross State Office Building, 1:00 p.m.
Tel: 287-3125

Friday, February 3

LD 1723 – Resolve, Regarding Legislative Review of Chapter 122:
Grant Application and Award Procedure: Fund for the Efficient Delivery
of Educational Services, a Major Substantive Rule of the Department
of Education.

LD 1730 – An Act To Require the Review of Proposed Tax Expenditures.

Veterans & Legal Affairs
Room 437, State House, 10:00 a.m.
Tel: 287-1310
LD 1664 – An Act To Amend the Election Laws.

LD 1742 – An Act To Amend Education Laws.

IN THE HOPPER
Agriculture, Conservation & Forestry

LD 1798 – An Act To Reform Land Use Planning in the Unorganized
Territory. (Sponsored by Rep. Edgecomb of Caribou for the Joint
Standing Committee on Agriculture, Conservation & Forestry
pursuant to Resolve 2011, chapter 113, section 9.)
This bill comprehensively redesigns the Maine Land Use Regulation
Commission (LURC) into the Maine Land Use Planning Commission,
which is designed differently and provided with a somewhat more limited
land use regulatory authority than LURC, but retains most of LURC’s
core functions of land use planning and regulation in the unorganized
and deorganized areas of the state (UT). The elements of LD 1798
most relevant to local and primarily county government would: (1)
retain a unified “Maine Land Use Planning Commission” made up of
9 members, 3 of which would be appointed by the Governor and 6 of
which would be appointed by the county commissioners among the 6
counties containing the most unorganized territory; (2) provide to this
Commission essentially the same functions as LURC, with the exceptions
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listed below; (3) delegate to qualifying counties certain smaller-scale
land use review and approval functions in the UT if the counties wish
to take on that function; (4) give over to the Maine Forest Service the
function of forestry regulation within the entire UT; (5) give over to the
Department of Environmental Protection the function of reviewing and
approving industrial wind power projects within the UT; (6) provide an
opportunity beginning in 2015 for a county to break away from the Maine
Land Use Planning Board and establish its own comprehensive plan,
ordinances, planning board and land use review and approval process
provided the county adopts a charter granting the commissioners that
authority and the county could otherwise demonstrate to the Maine
Land Use Planning Board a capacity to perform those functions;
and (7) provide a similar authority for plantations and municipalities
currently within the Commission’s jurisdiction a clear path to obtain
their own land use planning authority provided a comprehensive plan
and appropriate implementing ordinances are adopted and a land use
planning and regulatory enforcement capacity is established.

TANF (cont’d)
MMA is unaware if notice has been
provided to municipal officials statewide. Because many of these disqualified families will most likely turn to the
GA program where they live for the
assistance that was otherwise available
under TANF, we felt it was important
that some notice be provided to all municipal officials. MMA will continue to
provide updates as more information is
made available.
MMA is currently assisting leaders
from the state’s hardest hit communities
to craft emergency legislation to help
address any problems or pressures that
might be placed on local property taxpayers as a result of the implementation of
the TANF lifetime limit.

TANF Lifetime Limits
Number of Families Potentially Impacted as of May 2012
DHHS Regional District
Lewiston
Portland
Rockland
Augusta
Bangor
South Paris
Sanford
Skowhegan
Farmington
Biddeford
Fort Kent
Caribou
Ellsworth
Houlton

# of Notified Families
606
545
328
293
267
235
164
133
93
64
64
73
50
49

Obligations (cont’d)
MMA testified in opposition to this
proposed attachment authority for a variety of reasons.
First, the school systems are legal
entities entirely separate from the municipalities and they incurred the debt (as
a result of state law). The municipalities
are merely an easy-target funding source,
not a responsible party.
Second, the state has an obvious
capacity to redistribute state education

subsidies to address these bad debts
(which at this point are purely hypothetical and baseless).
Third, assuming for the sake of argument that a school system fails to pay
the charter school assessment, if the participating municipality’s revenue sharing
funds are attached to satisfy the debt, how
exactly are the affected towns and cities
supposed to obtain their equitable relief?
File a law suit against the school system?
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Finally, the Legislature embarked on
a program five years ago to create larger
and larger school districts in the name
of efficiency, further separating school
systems from municipal government.
After creating these larger Regional
School Units (RSU) as distinctly separate
governmental entities, it should not be the
case that the participating municipalities
should be required to provide bond to the
RSUs to cover their financial obligations.

