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On Monday this week, Secretary of

State Dan Gwadosky finally certified

the petition of the Maine Taxpayers

Action Network to present to the Leg-

islature, and ultimately Maine’s vot-

ers, the California-style “Proposition

13” property tax cap proposal as ad-

vanced for these many years by

Topsham’s Carol Palesky.

The initiated legislation has two

major elements.  First, it would scale

back all property assessments to their

1997 equalized valuation and cap any

annual adjustment of those assessments

to 2% increases.  Second, it would set

a mill rate cap of 10 mills (1%).  To

avoid any confusion with the

Legislature’s “1B” competing measure

that political leaders were promoting

last fall or any other of the property tax

capping measures that are beginning

to proliferate in the Legislature, it

should be noted that the 10-mill prop-

erty tax cap is a mill rate cap on all

municipal property taxes, not just the

taxes raised for education.

Several other elements of the

Palesky initiative include:

• The 10-mill cap could be ex-

ceeded to cover any debt service re-

quirements that had been approved by

voters in the past and any debt service

requirements approved in the future as

long as they are approved by a 2/3 vote

of the local electorate at referendum.

• All county assessments would

have to be sent somewhere else for

payment because no county or special-

district budgets could be assessed

against real or personal property.

MMA is in the process of carefully

Speaker of the House Pat Colwell’s

homestead rebate bill – LD 1824, An

Act To Provide Property Tax Relief to

Maine Homeowners – was given its

public hearing on Tuesday this week.

More fully described in the Janu-

ary 9th edition of the Bulletin, LD 1824

would repeal the $7,000 homestead

exemption, create a homestead rebate

program that would provide a check-

in-the-mail rebate calculated as the

taxes on the first  $14,000 of a

homestead’s “just value”, amend the

standards of eligibility and adminis-

tration of the Circuit Breaker program,

and establish a “local option” tax relief

program for residents who have owned

their homes for at least 20 years.

In round numbers, according to

calculating the town-by-town impact

of the Palesky proposal.  A preliminary

impact analysis suggests that FY 06

property tax collections would be

slashed by $700 to $800 million if the

Palesky initiative is adopted.  For con-

text purposes, a massive cut of this size

would nearly eliminate any local con-

tribution for public education or, in the

alternative, completely eliminate all

property tax support for fire, police,

solid waste, land use, welfare, and all

other municipal and county services.

Because the tax-cap initiative is

taken in its entirety from California

law, dozens of legal and administrative

questions are immediately presented,

not the least of which is the constitu-

Palesky Tax Cap Petition Certified;
Legislative Tax Plans Factionalized

tionality of the limitation on assessed

values given Maine’s constitutional

requirement for “just value” assessing.

Setting aside those questions for the

moment, several high-profile proce-

dural questions are before the Legisla-

ture.

For example,  although a

layperson’s reading of the Constitu-

tion regarding citizen initiatives sug-

gests that the Palesky initiative would

be scheduled for the General Election

in November, some decision-makers in

the State House are suggesting sched-

uling the property tax cap initiative for

June 8th, where it would appear on a

the testimony of several of the bills

proponents, LD 1824 would ensure that

the state would mail  out over

$100,000,000 a year in checks to

410,000 households each September

with the words “Property tax relief pro-

vided by the Maine State Legislature”

written across each check.

In addition to Speaker Colwell,

eleven legislators testified in support

of LD 1824, as well as Brian Rines (the

mayor of the City of Gardiner), Chris-

topher St. John (Maine Center for Eco-

nomic Policy), Kathleen McGee (The

Maine Citizen Leadership Fund), Mark

Mutty representing the Roman Catho-

lic Bishop of Portland, and a represen-

(continued on page 2)
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PALESKY (cont'd)

separate ballot alongside the “Ques-

tion 1A” run-off ballot. This schedul-

ing proposal obviously, would pull the

Palesky initiative away from the focus

of the full electorate at a presidential

election and place it before the far nar-

rower primary turnout…an electorate

of approximately one-tenth the size.

The stated public policy behind the

scheduling proposal is to give voters

the two tax related initiatives side-by-

side – the Palesky initiative alongside

MMA’s School Finance and Tax Re-

form Act of 2003.  The Palesky support-

ers, on the other hand, would be un-

doubtedly enraged at losing the oppor-

tunity to have the full electorate vote

on the proposal.

It is also fairly clear that the Leg-

islature intends to put a competing

measure on the Palesky proposal just as

lawmakers put the “1B” competing

measure against the School Finance

and Tax Reform Act of 2003.  It is not

clear what form that competing mea-

sure might take.

Legal, technical, procedural and

strategic questions aside, the certifica-

tion of the Palesky petition has had a

noticeable effect on the Legislature

and its expressed interest in tax relief.

Several “tax relief” plans, one “spend-

ing control” plan, and one tax reform

plan are being developed in separate

corners and separate caucuses within

the State House.

One plan, sponsored by Speaker of

the House Pat Colwell (Gardiner) would

repeal the homestead property tax ex-

emption and replace it with a home-

stead rebate program which would send

over $100,000,000 in the late summer

of each year back to 410,000 house-

holds as checks in the mail, each check

embossed with the words “Property tax

relief provided by the Maine State

Legislature” (see related article).

A similar plan endorsed by Rep.

Richard Woodbury (Yarmouth) would

also send the $100,000,000-plus back

to homeowners and renters each year

for whatever amount their property

taxes (or the “property tax” portion of

their rent) exceed 4% (if low income) or

5% (if not) of their income.

A third plan, supported by about

one-half of the Taxation Committee, is

a word-for-word repeat of the

Legislature’s “1B” proposal from last

year with the addition of a 1% local

option sales tax.

The “spending control” plan which

has just been unveiled – at least in

concept – by a block of Republicans in

both chambers is a constitutional

amendment that would limit state,

county, school and local budgets so

they could not grow year-to-year more

than the rate of inflation plus the rate of

population growth. In addition, the

Legislature would be required to sum-

mons a 2/3 vote in order to increase any

tax or fee.

The stalwart  Rep. Barney

McGowan (Pittsfield) is still promot-

ing a comprehensive tax reform pro-

posal that would fully implement the

Essential Programs and Services school

funding model, establish an 8 mill cap

on every municipality’s local share of

school funding, repeal the personal

property tax and reimburse municipali-

ties for 50% of the lost tax revenue,

phase-in a reduction of highest mar-

ginal income tax rates, and finance the

reform by repealing selected sales tax

exemptions.

And Governor Baldacci’s plan to

repeal the personal property tax ap-

pears to be moving forward; the pro-

posal is being discussed as though there

is active legislation on the table, but no

bill with any details has been presented

as of yet.  It seems hard to believe that

with residential and small business

property taxes being such a concern,

and with a proposal before the elector-

ate to severely cap the municipal tax

rate, there would be any consideration

of repealing 10% of the municipal tax

base: a measure that would  shift over

time – even with 50% state reimburse-

ment – about $80 million of increased

property tax burden to Maine’s

homeowners and small businesses.

tative of the Maine State Grange.

In summary, the testimony of the

legislators supporting LD 1824 stressed

three points:  (1) the importance of

mailing rebate checks directly to tax-

payers rather than relying on what was

referred to by one legislator as the

“whim” of municipal officials to pass

the full value of the homestead exemp-

tion onto local taxpayers; (2) the im-

portance of letting the people of Maine

know that the Legislature “hears their

cry” for relief and is responsive to it;

and (3) the importance of defeating

both the MMA-MEA initiated School

Funding and Tax Reform Act of 2003

when it appears on the ballot on June

8th and the Palesky initiative, whenever

it is scheduled to go to the voters.

The testimony of the non-legisla-

tors – the several “public interest” lob-

byists – was in support of the bill pro-

vided the broad-based Homestead re-

lief (which goes to all residents) was

reduced, and the Circuit Breaker relief

(which goes to low-income households)

was increased.

The “local option” element of LD

1824, which would allow municipali-

ties to freeze the taxes for homeowners

who lived in the same home for 20 years

and (again at local option) ultimately

recoup the lost revenue through a lien

on the property was described as a clev-

erly designed “land bank” program.

MMA testified alone in opposi-

tion to the bill, citing four principal

reasons:

Cash rebate programs are not the

answer.  There are deep structural prob-

lems with Maine’s tax code that mu-

nicipal officials believe need to be rec-

ognized by the Legislature and squarely

addressed.  With respect to the dispro-

portionate burden on Maine’s property

tax, the central issue would be resolved

if the state would just agree to a de-

pendable state financial contribution

(continued on page 5)
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Al though  on  February  2 nd

Punxsutawney Phil confirmed that

spring was still six weeks away, the

seeds of regionalization sown by leg-

i s l a t ive  l eadersh ip  l a s t  sp r ing

bloomed on Thursday of this week as

the 15-member Joint Select Commit-

tee on Regionalization and Commu-

nity Cooperation convened for its

inaugural meeting.  (See Committee

membership list below.)

At this first meeting, the Com-

mittee chairs, Sen. Dennis Damon

(Hancock Cty.)  and Rep.  Janet

McLaughlin (Cape Elizabeth) briefly

explained the goals of the Commit-

tee, which are to find mechanisms for

encouraging government and school

officials to work together to stream-

line services and to provide those

services in more cost effective ways,

without a state mandate to do so.  The

chairs want to find ways for improv-

ing the delivery of governmental

services, while strengthening resi-

dents’ sense of community.

To meet that goal, the Commit-

tee intends to invite different stake-

holders to make presentations to the

group and meet with government

officials, business owners and resi-

dents in different areas of the state to

receive feedback, suggestions and

recommendations on how govern-

ment services could be provided more

effectively and efficiently.

The chairs also outlined the agen-

das of the next few meetings.   Ac-

cording to the Committee’s sched-

ule, by next Friday, February 20th,

the Committee will have heard pre-

sentations from county government

officials, members of the education

community and a regionalization

related economics discussion led by

the Muskie School’s Charles Colgan.

County government was the

theme of the Committee’s first meet-

ing.  Bob Howe, Executive Director

of the Maine County Commissioners

Association and the Maine Sheriffs

Assoc ia t ion ,  Es the r  Cleno t t ,

Cumberland County commissioner,

Todd Brackett, Lincoln County sher-

i f f ,  and Bob Devlin,  Kennebec

County manager, spoke about the

structure and services provided by

county governments.  The presenta-

tions provided by the four county

officials were straightforward and

focused on the opportunities county

governments have for assisting mu-

nicipalities in providing services on

a regional basis.  The Committee was

told that county officials are anxious

to work with municipal officials, but

understand that communication is

key  to  the  success  o f  any

regionalization effort.

Many of the county presenters

also focused on the fact that state

funding for any new effort was also

necessary.  These officials acknowl-

edged that county government is too

heavily reliant on property taxes and

that other sources of revenue, par-

ticularly more state funding for

county jails, in necessary.

Although the Committee was appre-

ciative of the information provided and

encouraged by the counties interest in

the process, some members expressed

concerns over the perceived credibility

of county government.    Some members

questioned why Governor Baldacci, in

his proposal last session to create re-

gional service districts, did not turn to

county governments to provide those

services.

Several members of the Commit-

tee think that one or two structural

reforms to county government are

necessary before counties can be-

come players in the regionalization

discussion.

Some Committee members be-

lieve efforts should be made to pro-

fessionalize county governments by

requiring the appointment of some

elected officials (i.e., treasurers,

judges, and the registers of probate

and deeds), or at a minimum setting

in statute the educational require-

ments necessary to hold the elected

positions.

Other Committee members be-

lieve that county boundaries need to

be changed in order to group simi-

larly-situated communities together.

In some counties, such as Cumberland

and York, the needs of the communi-

ties on the coast differ from the needs

of inland communities.  By changing

county boundaries, legislators be-

lieve that counties could provide a

greater number of services to a more

homogenized group of communities.

The Committee also invited

county officials to identify what the

Regionalization Committee could do

to provide counties with the tools

necessary to become trusted service

providers.

Subsequent meetings of the Com-

mittee have been scheduled for Thurs-

day, February 19th at 1 PM and on

Friday, February 20th at 9 AM.

Regionalization Committee Meets

Rep. Glenn Cummings (Portland)

Rep. Janet Mills (Farmington)

Rep. Theodore Koffman (Bar

Harbor)

Rep. Philip Bennett (Caribou)

Rep. Joshua Tardy (Newport)

Rep. Tomas Murphy

(Kennebunk)

Rep. Anita Peavey-Haskell

(Greenbush)

Rep. Stephen Bowen (Rockport)

 Committee on Regionalization and Community Cooperation
Sen. Dennis Damon, Chair

(Hancock Cty.)

Sen. Peggy Rotundo

(Androscoggin Cty.)

Sen. Chandler Woodcock

(Franklin Cty.)

Sen. Kenneth Blais (Kennebec Cty.)

Rep. Janet McLaughlin, Chair

(Cape Elizabeth)

Rep. Edward Suslovic (Portland)

Rep. Christopher Barstow (Gorham)
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The Legislature’s Business Re-

search and Development Committee

(BRED) voted 8-4 to defeat LD 1801,

An Act to Control Adult Entertainment

Establishments.  As was reported in last

week’s Bulletin.  The bill, was only a

“concept draft” and therefore had no

specific proposals.   The first of the

bill’s two components was a proposal

to establish statewide minimum zon-

ing set backs for Adult Entertainment

Establishments (AEEs), such as, 500

feet from a school.  Although the bill

did not address the issue of enforce-

ment, the presumption is that state es-

tablished zoning standards would re-

quire state (i.e. Attorney General) de-

fense of these standards in court.  The

Attorney General’s Office (AG) did not

testify at the hearing or work session

for this bill.

This provision met the most oppo-

sition from MMA’s Legislative Policy

Committee (LPC) which strongly felt

that local officials are aware of the

concerns regarding AEEs and their

proximity to civic areas and are best

suited to establish what those setbacks

should be.

The second provision was a pro-

posal for state licensing of AEEs.  The

LPC did not have a strong position one

way or the other regarding licensing.

The potential state licensing agencies

did not testify on the bill either (al-

though the Department of Professional

and Financial Regulation was follow-

ing it closely).  Several Committee

members expressed no interest in li-

censing (consistent with their lack of

interest in licensing home contractors).

There was an interesting discus-

sion as to whether BRED was even the

appropriate committee for this licens-

ing issue.  Some felt that Legal and

Veterans’ Affairs, State and Local Gov-

ernment or Public Safety might be bet-

ter suited to review this proposal.  Re-

gardless, the state agencies that would

have been given the most responsibil-

ity showed no public support or enthu-

siasm for joining the fight many mu-

The Legislature’s Business, Re-

search and Economic Development

Committee (BRED) voted 10-1 to sup-

port an amended version LD 1025, An

Act to Ensure Uniform Code Compli-

ance and Efficient Oversight of Con-

struction in the State.  The bill was

originally a carryover from the first

session that was reworked for the sec-

ond session.

As was reported a few weeks ago in

the Bulletin, the reworked version of

LD 1025 did three things:  First, it

established the 2003 International

Code Council codes, both commercial

and residential, as the Maine Model

code; second, it limited future adop-

tion of codes by municipalities to only

the Maine Model code (but it requires

no adoption at all and has no preemp-

tion of existing codes), and third, it

only allowed local amendments to the

Maine Model code that are more re-

strictive than the model.

The third provision was identified

in the Bulletin as being most trouble-

some.  The committee agreed to amend

this limitation on local amendments.

That restriction seeks to prohibit a town

that adopts the Maine Model Code

from turning around and striking the

entire Maine Model code and substi-

tuting a new code.  The idea is that code

uniformity from town to town, which is

the goal of the proponents and the

committee, must be protected.  How-

ever, the bill that passed will allow

towns to adopt only parts of the code or

may make local modifications that do

not “substantially” alter the Maine

Model.

A few committee members were

dismayed that this bill, which does not

preempt existing codes, does not re-

quire adoption of a code and permits a

wide range of local amendments, is not

a piece of legislation that accomplishes

that much.  However, the general sen-

timent was that establishing a Maine

Model Code was a step in the right

direction, even if it was a small step.

The concern for municipal offi-

cials in the future, is where does the

next step fall.  The proponents of pre-

emption and mandates will  be

emboldened by the passage of this bill.

The selection of a model code has long

been one of the primary obstacles to

statewide adoption of a building code.

With that obstacle seemingly (but not

securely) navigated by this bill, local

control of the building code issue will

surely be tested.

Representative Guy Duprey

(Medway) was the lone dissenter.  His

minority report will urge that towns

have more choices and that they not be

restricted to the Maine Model Code.

nicipalities are engaged in with AEEs.

That deafening silence, the siz-

able fiscal note that such a bill would

have generated, and the general belief

by committee members that local offi-

cials can and should manage the issue

led to the bill’s defeat.

However, many members of the

committee did express concern that

there are so many towns which do not

have any zoning in place today that

would regulate AEEs.  The committee

felt these towns are vulnerable to deci-

sions of AEEs and should be protected.

To that end, the majority voted to re-

quest that the State Planning Office,

MMA and the AG work to craft a model

zoning ordinance section regarding

AEEs and report back the model ordi-

nance in January, 2005. [Sample ordi-

nances have been posted for several

years on the MMA website.

Adult Entertainment
Establishment Bill Defeated

Maine Model Building
Approved by Committee
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There are several statements that

are beginning to be said often enough

– at the highest levels of Maine politics

and academia – to fall into the if-you-

say-it-often-enough-people-may-be-

gin-to-believe-it’s-true category.

The statements are not actually

true, at least not in any true sense of the

word “true”, but the theory seems to be

that if they are said often enough –

whipped off casually enough by people

the newspapers are likely to quote –

then maybe they will come to be re-

garded as accepted truisms.

A classic example of this emerging

truth-by-repetition spin-game is the

claim made by certain sectors of the

business and industrial lobby that

Maine is the only state or one of the few

states that taxes personal property.  That

claim is actually completely false.  As

a matter of fact, most states (39 of 50)

tax personal property.

Another claim bandied about re-

cently is that Maine has more local

government employees  per capita than

the national average.  Speaker of the

House Pat Colwell made this claim most

recently on the occasion of forming a

new legislative committee to recom-

mend ways municipalities can region-

alize.  Specifically, Rep. Colwell is

reported as saying that while the num-

ber of state workers is about average

with other states, Maine ranks eighth

nationally in the number of local gov-

ernment employees per capita.  It is

unclear from the newspaper article

where Speaker Colwell is getting his

information and it is not uncommon for

the Maine press to report these state-

ments without verifying them, but ac-

cording to the most recent data avail-

able, assembled by U.S. Census, Maine

has 15 state employees per 1,000 citi-

zens compared to the national average

of 13.  Maine’s rate of local govern-

ment employees, according to the same

data source, almost exactly matches

the national average, with 40.4 per

1,000 residents by national average

and 40.6 per 1,000 in Maine). This

places Maine 18th in national rankings,

not eighth.

And the latest in this series of in-

formation ‘spins’ is the often-stated

‘fact’ that “nearly 50% of Maine’s state

budget is sent back to the communi-

ties”.  The latest version of this spin-

fact was pushed by the Professor of

Public Policy at the University of

Maine’s Muskie School, Charles

Colgan, in a speech he gave on tax

reform at the Augusta Civic Center on

January 23rd.  In the speech, Colgan

stated “In FY 2003, 45 cents of every

dollar of general fund revenue went

back to towns, making aid to local

governments by far the largest single

category of state expenditures.  Put

another way, in FY 2003, the state trans-

ferred to local governments more than

the entire revenue of the sales tax, cor-

porate income tax, public utilities tax,

and lottery revenues.”

All of this boils down to what your

definition is of “sending general fund

revenue back to the towns”.  In making

this untested claim, Colgan is appar-

ently relying on information packaged

by the Legislature’s Office of Fiscal

Program Review and published annu-

ally as the “Summary of Major State

Funding Disbursed to Municipalities

and Counties”.

Using that publication, here are

the facts:

The total state revenue distributed

annually to the “municipalities and

counties” (for some reason the schools

are not mentioned even though their

function receives a majority of the fund-

ing) is $1.1 billion.

The lion’s share of that total – fully

82% of state revenue "sent back to

towns" – is the state’s contribution to

K-12 education.  Apparently Colgan,

the Maine Center for Economic Policy

that redistributed Colgan’s speech, and

the several legislators and Administra-

tion officials who often make this point

all believe it is fair to characterize the

state’s financial support for K-12 edu-

cation as a gift or bequeathment to the

communities, rather than a service the

state is providing according to a seri-

ous moral obligation that falls on state

government to directly participate in

financing the education of Maine’s

children.

Other chunks of state revenue that

are identified in the report, and there-

fore in this rhetorical spin, as “sending

money back to the communities” in-

clude:

• $5 million a year which is an

extremely modest contribution to the

$40 million annual cost of operating

county jails;

• Several longstanding state-lo-

cal partnership systems such as Gen-

eral Assistance, snowmobile registra-

tion fee sharing, etc.; and

• $6.4 million a year for District

Attorney salaries, which represents a

“sending back revenue to the towns” in

only the most abjectly distorted sense

of that term.

Several of these financial catego-

ries, and a high percentage of the money

involved, should not be reduced to the

concept of “sending state money back

to the towns”.  The state support for K-

12 public education, just like state

support for higher education, is a fun-

damental state service for which a fi-

nancial commitment is required.

The Spin Doctors

to K-12 public education as originally

established in public policy 20 years

ago.  Without a coherent school fund-

ing system, significant and sustainable

property tax relief is impossible.

Maine’s tax system should be designed

to require the smallest possible reli-

ance on cash rebate solutions, not the

largest.

The cost of LD 1824 precludes

responsible funding of K-12 educa-

tion.  We have not seen the fiscal note

attached to LD 1824, but we have to

assume that the bill would cost the

General Fund over $50 million in FY

05. If $50 million is truly available in

the supplemental FY 05 budget, the

highest priority of municipal officials

is to dedicate those resources to the

completely unfulfilled 1984 state

policy to fund public education from

the state’s General Fund at the 55%

LAWMAKERS (cont'd)

(continued on page 7)
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Governor Baldacci’s task force that

has been studying aquaculture issues

for the better part of the past year pre-

sented its findings to the Legislature’s

Marine Resources Committee this

week.  The Report, 187-pages includ-

ing all 11 appendices, is available

online at the Department of Marine

Resources website. Anyone wishing a

hard copy should feel free to contact

MMA’s Laura Veilleux at 1-800-452-

8786 or lveilleux@memun.org.

The Report was prepared by an 11-

member task force that did not include

any municipal representation.  Due to

the large number of interested parties,

an Advisory Panel was also created.

The Panel participated in the work of

the task force and commented on the

task force findings but did not have a

vote as to the recommendations.  Mu-

nicipalities were given one seat on the

Panel which was fi l led by a

harbormaster with knowledge of the

aquaculture industry.

The legislative recommendations

include both statutory changes and rule

changes.  The statutory changes will be

presented to the Marine Resources

Committee on Wednesday, February

18, 2004.  The hearing will be held at

the Augusta Civic Center, just as the

aquaculture bills introduced last ses-

sion were.  It is anticipated that the

hearing will last all day.

There were three possible outcomes

from the municipal perspective, a

strengthening of the municipal role in

aquaculture leasing, a weakening of

that municipal role, or maintenance of

the status quo.  The Report provides a

little of each and a bottom line conclu-

sion is difficult.  However, there are

clearly elements of the Report that will

meet with municipal opposition that

should be carefully considered by the

Committee.

The Good

The Report makes some recom-

mendations that will likely be wel-

come to municipalities.  One of the

primary municipal concerns regarding

aquaculture is the leasing process em-

ployed by the Department of Marine

Resources (DMR).  Generally, munici-

palities do not have authority over the

state decision to lease areas for aquac-

ulture facilities.  The notable but lim-

ited exception is for towns that have

enacted shellfish ordinances.  Pursuant

to Title 12 MRSA §6072(3), towns with

shellfish harvesting ordinances may

veto DMR’s aquaculture leasing deci-

sions made in the intertidal zone.

The Report recommends against

any further extension of veto authority

to the towns as some towns and towns-

people wanted.  However, it does allow

towns to submit written comments to

the DMR to which DMR must respond.

A frequent complaint of the existing

leasing process is that several partici-

pants feel that their comments and con-

cerns are ignored by DMR.  The change

will obligate DMR to respond, though

not to acquiesce, to concerns raised by

municipalities.

Also, the Report proposes to give

municipalities an opportunity to

present their concerns earlier in the

process at a so-called Scoping Session.

Currently, DMR only receives com-

ments after an applicant has submitted

its completed application.  The Report

rightly concludes that it would be bet-

ter for the applicant to hear municipal

concerns, and if possible, address those

concerns before the application is sub-

mitted.  This will help to streamline the

process and focus DMR’s review on the

more contentious issues.

Another positive recommendation

is clarification that municipal author-

ity to lease in the intertidal zone is not

contingent upon state approval.  Cur-

rently, towns with shellfish ordinances

may lease up to 25% of their intertidal

zones to private operations.  However,

the law is unclear as to whether DMR

approval of these town leases is re-

quired.  The Report recommends clari-

fying that ambiguity in the towns favor

and not requiring state approval.

The Bad

The Report makes 42 recommen-

dations in the area identified as the

Leasing Process (Part VII of the Re-

port).  There is only one, recommenda-

tion 13, that can be fairly characterized

as bad from the municipal perspective.

This recommendation has two provi-

sions:  It prohibits municipal mooring

fees on any mooring, boat or facility,

within the area leased by the state; it

also prohibits municipal input on sit-

ing decisions for the moorings within

the lease area.

The Report makes a few observa-

tions regarding mooring fees as justifi-

cation for prohibiting their imposition.

One observation is the fear that towns

will charge very high mooring fees as

a method to totally prevent aquacul-

ture.  No examples of this actually oc-

curring are cited in the report.  How-

ever, there is an easy fix to this theoreti-

cal possibility of very high fees – the

state could cap the fee at a rate not to

exceed all other mooring fees in the

harbor.

Another observation was that it

would be unfair to force the industry to

pay twice, once to the state and second

to the towns, for use of essentially the

same property.  That position is un-

founded.  The fee to the state is a rental

fee in exchange for the exclusive right

to profit from the use of public prop-

erty.  The mooring fee is a fee paid to

help defray the cost of the harbormaster

which manages the harbor.  It should

not be controversial to assert that

aquaculture sites increase the workload

of harbormasters.  To provide a small

measure of compensation should not

be out of the question.  Furthermore, it

would be bad public policy to begin

down the slippery path of exemptions.

Once the first step is taken, no matter

how rational, the “why not me” parade

will quickly assemble.

This recommendation appears to

have been one of the more controver-

sial that produced a bit of dissent.  In

fact, the memo prepared by DMR on

this issue and presented to the task

force had statutory language that spe-

cifically protected municipal mooring

fees (with protections against discrimi-

natory pricing).  Furthermore, the Ad-

visory Panel voted 7-1 to request the

task force to protect municipal moor-

Aquaculture Report Released
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ing fees (Appendix I, p. 146).

The second recommendation is to

prohibit  local regulation of the

leaseholder’s moorings, either facility

or boat moorings, within the harbor.

This prohibition covers both the siting

location of the mooring and the struc-

tural composition of the mooring.

Again, as long as there are safeguards

in place to protect against regulations

that have the effect of preventing

aquaculture, this provision seems to

overreach.  The principal function of a

harbor master is the stewardship of

moorings and navigation in a harbor.  A

poorly constructed or planned aquac-

ulture site could potentially have seri-

ous consequences.  Again, the DMR

memo sought to protect the local moor-

ing permitting process.  The committee

should carefully consider this recom-

mendation which undercuts the his-

torical role of harbor masters.

The Report’s one-page review of

both of these issues does not set forth a

strong enough rational for curtailing

local input on such important harbor

management decisions.

The Status Quo

The Report provides no hope for

those whose chief concern is enforce-

ment.  State leases often contain re-

strictions on operations.  These restric-

tions govern quality of life protections

for other harbor users and riparian in-

terests.  Typical restrictions limit hours

of operation or noise levels.  DMR is

responsible for enforcing the restric-

tions and conditions it places in a lease.

However, the Report’s finding on this

point is all too familiar: “DMR’s cur-

rent enforcement budget is not suffi-

cient to provide an appropriate level of

enforcement.”

DMR acknowledges that its stan-

dard operating procedure is to be reac-

tive – that is, wait until someone com-

plains and then respond.  By which

time, municipalities have often heard

the complaint, and asked “to do some-

thing.”  DMR says it is instituting a

new policy of requiring annual inspec-

tions of each leased site.  While that is

a positive step, it is hard to believe that

such a program could accomplish much.

A workable solution is probably not in

the offing.

A possible solution is greater en-

forcement of these lease provisions by

local harbormasters who are on site and

who have historically managed harbor

usage issues.  However, until the state

wants to partner with municipalities as

equals, harbormasters will be handi-

capped from performing this function.

Furthermore, since the Report strips

municipalities of the meager revenue

that was generated by the mooring fees

from aquaculture sites, the local abil-

ity to fund such functions has been

weakened.  Until a solution is pro-

posed, the state will continue to have

the same record as all other absentee

landlords.

One of the most contentious issues

debated during the public hearings last

session was whether DMR should in-

clude in its lease review process aes-

thetic considerations.  Coastal land-

owners and tourist industry representa-

tives wanted DMR to include an aes-

thetic review of proposed aquaculture

operations because of the consequences

on tourism and quality of life when

large or imposing aquaculture facili-

ties open in a harbor.

Industry representatives said that

any meaningful considerations along

these lines would kill the concept of a

working waterfront.  Besides, they

added, aesthetic considerations are

very subjective and are thereby inap-

propriate in a regulatory setting.

The Report basically agrees.  While

the size, light and noise regulations

will indirectly address some of the aes-

thetic concerns, the Report specifically

excludes these considerations from

DMR’s decision making process.

The report also discussed the con-

cerns that have routinely been raised

about light and noise impacts from

aquaculture facilities.  While there is

no meaningful statutory changes pro-

posed, DMR is implementing detailed

agency rules governing this issue.  The

rules will not necessarily be based on a

quantification of light and noise.  That

is most disappointing with regard to

noise, which is frequently regulated

because it is quantifiable in decibels.

This proposal was rejected because of

the belief by task force members that it

would be both difficult to measure

decibels on the water and difficult to

enforce.  The existing statutory stan-

dard of preventing light and noise from

having “unreasonable” impacts is un-

changed.   It remains to be seen whether

the rules and the commitment to en-

force them are sufficient to solve the

problem.

level.  Again, proper education fund-

ing is the key to sustained property tax

relief.

Repeal of the homestead exemp-

tion will increase local taxes.  The

enactment of LD 1824, through the

repeal of the homestead exemption,

will increase Maine residents’ prop-

erty tax bills by roughly 3%.  The

combination of forcing increases to the

actual property tax bills and then send-

ing checks to 410,000 households

adorned with the phrase “Property tax

relief provided by the Maine State

Legislature” strikes municipal officials

as patently unfair.  Elected municipal

officials work hard and constantly to

control property taxes, but the ever-

increasing municipal obligation to pay

for education, meet state and federal

unfunded mandates, and cope with

energy and health care costs that out-

strip inflation, makes it very difficult.

If the Legislature really wants to take

credit for property tax relief, it should

properly fund the public schools.

The “local option” property tax

relief authority violates Maine’s Con-

stitution.  Maine’s Constitution re-

quires the equal assessment and equal

apportionment of all property taxes.

LD 1824 would authorize municipali-

ties to freeze or limit the apportion-

ment of property taxes for a select group

of taxpayers who have owned and re-

sided in their homes for 20 years or

more.  It would appear, therefore, that

LD 1824’s “local option” is unconsti-

tutional. When (and if) the state ever

commits to a fixed and dependable

share of the total cost of K-12 educa-

tion, a review of “just value” assessing

doctrine may be warranted. Until the

state’s contribution to school funding

and the funding distribution system is

rationalized and stabilized, it would

be a mistake to change the principle of

equal apportionment for any narrow

class of property owners.

LAWMAKERS (cont'd)
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LEGISLATIVE HEARINGS

Tuesday, February 17
Natural Resources

Room 437, State House, 10:00 a.m.
Tel:  287-4149
LD 1617 – (Carryover) An Act to Improve Subdivision Standards.

Wednesday, February 18
Appropriations & Financial Affairs
Room 228, State House, 1:00 p.m.
Tel:  287-1635

LD 1647 – An Act To Authorize a General Fund Bond Issue in the
Amount of $3,000,000 To Build a Warehouse To Stimulate and
Support Maine’s Manufacturing, Transportation and Harbor
Industries.

LD 1707 – An Act To Authorize a General Fund Bond Issue in the
Amount of $1,000,000 To Fund Downtown Revitalization To
Preserve the Heritage of Municipalities.

LD 1776 – An Act To Authorize a General Fund Bond Issue in the
Amount of $150,000,000 To Finance the Acquisition of Land and
Interest in Land for Conservation, Water Access, Outdoor Recreation,
Wildlife and Fish Habitat and Farmland Preservation and To Access
$50,000,000 in Matching Contributions from Public and Private
Sources.

LD 1812 – An Act To Authorize a General Fund Bond Issue in the
Amount of $1,000,000 for the Renovation of Millinocket Municipal
Airport.

Criminal Justice and Public Safety
Room 211, Cross State Office Building, 1:00 p.m.

Tel:  287-1122
LD 1729 – An Act To Strengthen the Sex Offender Registration and
Notification Act of 1999.


